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CARLSON, JUSTICE, FOR THE COURT:
1.  Dasy Pearl Savedl executed a durable power of atorney in favor of her two daughters, Shirley
Renfroe and Marguerite Jordan. Renfroe and Jordan entered into acontract of employment with Attorney
David C. Dunber to pursue a persond injury dam on Savdl's behdf. A sattlement offer was eventudly

mede on thisdam. Savdl'smentd capadity diminished after the power of atorney was executed, and, &



the time of the settlement offer, she was no longer of sound mind; therefore, Dunbar petitioned the Scott
County Chancery Court for gpprovd of the proposed settlement. Chancdlor H. David Clark, |, approved
the settlement, but reduced Dunbar's atorney’s fees from the 40% contingency fee as provided in the
contract to a 33 1/3 % contingency fee. Dunbar gppeded, and we assgned this case to the Court of
Appedls, which in a divided decison dfirmed the judgment of the chancary court. I1n re Savell, 856
$0.2d 378 (Miss. Ct. App. 2003). Dunbar’ s moation for rehearing was denied, and we granted Dunbar’s

petition for writ of cartiorari. Finding thet the chancdlor abused his discretion in conduding that theterms
of the contract were unreasonable, we reverse and render the judgments of both the Court of Appedsand
the Scott County Chancery Court.

FACTS
2.  Thefallowing factud background was recited in the Court of Appedls opinion.

On May 12, 1997, Dasy Pearl Savell executed a durable power of atorney
gopointing her two daughters Shirley Renfroe and Marguerite Jordan, as her
atorneysinfact. Under the terms of the durable power of atorney, Renfroe and Jordan
were granted the authority "to do, act, perform or execute any and dl indruments of any
type or nature that [Savell] could do if [she] were persondly present.” In addition, the
indrument dated, "this power of atorney shdl not be affected by the subsequent disgbility
or incapadity of the principd, or lapseof time" Thevdidity of the power of atorney isnot
in digpute

On Augud 7, 1998, Renfroe and Jordan, acting as atorneys-in-fact for Savell,
entered into a retainer agreament and contract of employment with the law firm of
Holcomb, Dunbar, Conndll, Cheffin and Willard, P.A., pecificaly retaining David C.
Dunber to pursue a persond injury dam againg Shedy Lavn Nursng Home on Savdl's
bendf.* Theemployment contract provided thet if suit werefiled, the attorney'sfeeswould

1The cause of action concerning Savell's personal injury claim accrued on or about February 18, 1997,
when she fractured her hip at Shady Lawn Nursing Home.
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be forty percent of gross proceeds fter the deduction of thelaw firm's expensesincurred
in prosecuting the daim. Dunbar subsequently left the Holcomb, Dunber law firm and
formed DunbarMonroe, PLLC. On April 15, 2001, Renfroe and Jordan, acting as
atorneysinfact for Savell, executed a second retainer agreement and contract of
employment with DunbarMonroe, PL L C, retaining Dunbar and authorizing himto continue
with the prosecution of the persond injury dlam. The attorney’s fees provison of the
subsequent contract isidentica to that of the former contract.

Dunbar continued to pursue the persond injury dam on Savdl's behdf and
eventudly recaved anoffer to sattlethedam. Upon being presented with the settlement
offer, Renfroe and Jordan determined that the offer should be acogpted 2 After the power
of attorney was executed, but prior to extengon of the settlement offer, Savel's mentd
fadlities[9c] dminished rendering her incompetent to adminider her efars

On May 22, 2001, Dunbar, acting on behdf of Shirley Rerffroe, individudly and
asconservatrix of the Edateof Dasy Pearl Savel, and the DunbarMonroeLaw Frm, filed
aptition in the Scott County Chancery Court (1) for authority to settle a doubtful daim
on behdf of the edae, (2) requeding the goprovd of the employment contract with
Dunbar, and (3) for authority to dishurse the settlement proceeds.

On May 25, 2001, the court heard the ptition for authority to settle a doubtful
dam. After the hearing the chancdlor goproved settlement of the daim, but declined to
goprove the employment contract of DunbarMonroe as submitted. The employment
contract of DunbarMonroe called for atorney's fees of 40% plus costs However, the
chancdlor gpproved afee of 33 1/3% plus costs

On duly 28, 2001, DunbarMonroe filed a petition requesting thet the chancellor
recondder his prior order awarding atorney's fees of 33 1/3%, and indead grant
atorney’'sfees of 40% as et forth in the contract. The chancellor denied that request on
July 18, 2001, saying:

While Mr. Dunber requeststhat the Court honor hisorigind contract with

the daughters of the ward, he falled and neglected to have that contract

gpproved by the Court as required by Uniform Chancery Court Rules

Therefore, the contract isnot binding on the Court. Insteed, the Court has

elected to adopt and gpprove its own contingent fee contract which has

beenutilized for severd yearsin the Second Chancary Court Didrict. The

2The settlement reached by the parties was in the amount of $225,000.
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Vaified Petition for Recondderation of Attorney's Fees Ariang from
Satlement of a Doubtful Clam should be denied.

Aggrieved by that denid, DunbarMonroe has gppeded, assarting that under the
Durable Power of Attorney Act, the chancdlor was obligated to goprove the employment
contract aswritten.

On December 4, 2002, this Court, onitsown moation, remanded thismetter tothe
Chancery Court of Scott County and directed it "'to conduct ahearing and to meke specific
findings of fact and cond usonsof law concerning thegppropriateamount of attorney’sfees
in this case. Upon review of the issue of atorney's fees, the chancdlor shdl provide a
foundationfor any award or denid of atorney’'sfees and cartify hisfindingsto this Court.”

The parties dedined to place additiond evidence before the chancdlor, decting
ingteed to sand on the record as it existed.

The chancdlor has now mede his findings of fact and condusions of law as
requested, and certified the same to this Court.

856 So. 2d a 379-81.

13.  Ongoped, adivided Court of Appeds held that the chancdlor acted within his discretion in
reducing the atorney's feesfrom 40%to 33 1/3 %. The Court of Appedsheld that whilethe partieswere
not mandated to do so by law, each voluntarily chaseto submit the contract to the chancellor for goproval.
"By voluntarily submitting thismetter to the chancdlor for gpprovd, the partiesdid sofor dl purposes™ 1d.
a 381-82 (citing Humble Qil & Refining Co. v. Rankin, 207 Miss. 402, 408, 42 So.2d 414, 417
(1949). The Court of Appeds thus afirmed the chancery court judgment. Presiding Judge Southwick,
joined by Chief Judge McMiillin and dudges Irving and Chandler, dissented arguing thet the contract should
be enforced as negatiated. 1d at 383-88.

DISCUSSION



4.  ThisCourt's sandard of review regarding determinations of a chancdlor iswdl-established.

This Court will reverseachancdlor only when heismeanifesly wrong. Hans v. Hans, 482
So0.2d 1117, 1119 (Miss.1986); Duane v. Saltaformaggio, 455 So.2d 753, 757
(Miss1984). A chancdlor'sfindingswill not be disurbed unlesshewas menifestly wrong,
clearly erroneous or an erroneous legd sandard was gpplied. Tinnin v. First United
Bank of Miss., 570 S0.2d 1193, 1194 (Miss. 1990); Bell v. Parker, 563 S0.2d 594,
596-97 (Miss 1990). Wherethereissubgtantia evidenceto support hisfindings, thisCourt
iswithout the authority to disturb his condusions, dthough it might have found othewise
as an origind matter. In re Estate of Harris, 539 So.2d 1040, 1043 (Miss.1989).
Additiondly, where the chancdlor has made no spedific findings, we will proceed on the
assumption that he resolved dl such fact issues in favor of the gppdlee. Newsom v.
Newsom, 557 So.2d 511, 514 (Miss.1990). The chancellor's decison mugt be uphdd
unlessit isfound to be contrary to the weight of the evidence or if it is manifestly wrong.
0.J. Stanton & Co. v. Mississippi State Highway Comm'n, 370 So.2d 909, 911
(Miss1979).

In re Estate of Johnson, 735 So.2d 231, 236 (Miss. 1999). See also Madison County V.
Hopkins, 857 S0.2d 43, 47 (Miss. 2003); Adoption of C.L.B.v. D.G.B., 812 S0.2d 980, 985 (Miss.
2002). However, the chancary court'sinterpretation and gpplication of thelaw isreviewed under adenovo
gandard. Tucker v. Prisock, 791 So.2d 190, 192 (Miss. 2001);InreCarney, 758 S0.2d 1017,1019
(Miss. 2000).

5.  Dunbar arguesthat the Court of Apped sfailed to congder the contralling condtitutiond provisons
foundat U.S. Congt. Art. 1, 810, d. 1, and Miss Congt. Art. 3, 816 (1890), which prohibit theimpairment
of the obligation of contracts. Dunbar further assartsthat the unilaterd actions of the chancdlor inreducing
the amount of attorney’sfees sat out in the contract of employment ex post facto impaired the odligations

of those contracts. Findly, Dunbar contends that because there was nather evidence nor dlegations of



fraud, the chancdlor was required to enforce the employment contract as written, and the Court of
Appeds opinion was thusin conflict with prior decisons of this Court.

6.  TheCourt of Appeds opinion stated that because Dunbar valuntarily submitted thismetter tothe
chancdlor, he did so for dl purposes Humble Oil & Ref. Co. v. Rankin, 207 Miss at 408. As
correctly satedinthe Court of Apped s dissenting opinioninthiscase, Humbl e, which deswith disputed
judidd procedure, does nat suggest that whet is not normally dterable by a court becomes dterable just

because litigetion is commenced. Further, the court cited Johnson v. Hinds County, 524 So.2d 947

(Miss. 1988), for the propodition thet where the parties have voluntarily submitted ametter for resolution
to the chancdlor, he hasthe authority to address al matterstouching upon the resolution of thet issue. The

issue discussad in Johnson was whether the chancery court hed authority to hear and adjudge any non

chancery law daims via pendent jurisdiction. Nether of these cases suggest that the chancdlor has the
authority to arbitrarily dter terms of a contract when naither party hasraised that asanissueand therehas
been no finding that the contract isin any way unenforcesble,

7. ThiscasededswiththeUniform Durable Power of Attorney Act foundinMiss Code Ann. 88 87-
3-101 through 87-3-113.

A durable power of atorney is a power of atorney by which a principd designates
another his attorney in fact in writing and the writing contains the words "This power of
atorney shdl not be affected by subsequent disahility or incapacity of the principd, or
lgpse of time" or "This power of atorney shdl become efective upon the disahility or
incapadity of the principd, " or amilar words showing the intent of the principd thet the
authority conferred shd| beexerd sablenatwithstanding theprina pal'ssubsequent disability
of incgpadity, and, unlessit dates atime of termination, notwithstanding the lgpse of time
ance the execution of the insrument.



Miss. Code Ann. § 87-3-105. Thefact that incapacity does not affect the power of atorney israterated
in § 87-3-107:

All acts done by an atorney in fact pursuant to a durable power of atorney during any

period of disahility or incapacity of the principd have the same effect and inure to the

benefit of and bind the principa and his successors in interest as if the principa were

competent and not disabled. Unlessthe indrument Satesatime of termination, the power

is exerdsable notwithgtlanding the lapse of time snce the execution of the indrument.
Miss Code Ann. 887-3-107. Inthe case sub judice, therewasavdid durable power of atorney. Renfroe
and Jordan executed a vdid, enforceghle contingency fee contract with Dunbar. Out of an abundance of
caution, Dunbar sought gpprova from the chancery court to stle the daim on behdf of the principd.
Renfroe and Jordan did not object to the contingency fee, nor did the chancdlor make a finding thet the
contract was unconscionable, fraudulent or otherwise improper. However, the chancellor determined thet
the contract required prior gpprova with the chancery court. Because Dunbar did not get prior approva,
whichhewasnot required to do pursuant to adurable power of atorney, the chancellor refused to enforce
the contract. The chancdlor aso failed to andyze the reasonableness of the atorneys fees by gpplication
of the eight factorslisted under Miss R. Prof'l Cond. 1.5, dthough the chancdllor did stete later that he
thought such andys's would be proper. The chancdlor merdly reduced the fee from 40 % to 33 1/3 %
without explanation. He noted thet in his experience, contingency fee contracts often ranged from 20%to
50%; however, the sandard fee accepted in his court was dways 33-1/3%. Upon recongderaion, the
chencdllor st out:

Uponhearing dl evidence, both ord and documentary, the Court rendered its opinion thet

the proposad settlement was jud, proper and in the best interest of the ward. As to
atorneys fees, the Court was of the opinion thet an award of one-third (33%) was

aopropriate.



The chancdlor further discussed the procedure and guiddineswith regard to guardians and cited Uniform
Chancary Court Rule 6.12, which datesin part:
Every petition by afidudary or attorney for the alowance of atorney’s fees for services
rendered. . . . In such cases, the amount dlowed as atorney's fees will be fixed by the
Chancdlor a such sum aswill be reesonable compensation for the service rendered and
expense incurred without being bound by any contract made with any
unauthorized persons. |If the parties make an agreement for a contingent fee the
contract or agreement of the fidudary with the atorney must be approved by the
Chancdllor.
Missssppi Uniform Chancery Court Rule 6.12 (emphed's added). However, Rule 6.12 is gpplicable in
probate metters and is ingpplicable to a case invalving a durable power of atorney as in the case Ub
judice. The chancdllor acknowledged that therewas no guardianshipp, but maintained that Dunbar'srequest
for goprovd of the sattlement dso gave the court authority to gpprove the contingent fee contract. The
chancellor conduded:
While Mr. Dunber request [dc] that the Court honor his origind contract with the
daughtersof theward, hefailed and neglected to havethat contract goproved by the Court
asreguired by Uniform Chancery Court Rules. Therefore, the contract is not binding on
the Court. Ingtead, the Court has dected to adopt and gpprove its own contingent fee
contract which has been utilized for severd yearsin the Second Chancery Court Didtrict.
18.  While the case was pending before the Court of Appedls, that court remanded this case to the
chancery court for the chancdlor to make additiond findings of fact and condusions of law to judify his
reduction of the contracted contingency fee. The chancdlor, therefore, outlined ahistorical perpective of
the court with regard to insuring thet minor, ward or estate settlements are proper, and st out that 40%
is conddered a dandard fee by many atorneys. The chancdlor further stated that he was securing the

"best ded” for theward. The chancelor dso maintained that Mrs. Savel'sincompetence, coupled with the



exigence of the power of atorney and the fidudary rdationship it creetes, places the contingent fee
contract within the confines of Rule 6.12.3

Therefore, without Chancery Court gpprova, Mr. Dunbar hasno contact [Sic]. Torequire

Chancery Courts to honor contracts between fiduciaries and atorneys without prior

goprova of the Court would, in effect, invaidate, annul and rescind a vitd pat of Rule

6.12 of the Uniform Chancery Court Rules
19.  Thepradticd effect of the chancdlor'srefusa to enforce the terms of the contract entered into by
Renfroe and Jordan was ajudicid aorogation of the provisons of Miss. Code Ann. 88 87-3-101 through
87-3-113. Revoking or invdidating the power of the attorneys-in-fact, Renfroe and Jordan, upon the
disability of the principd, defeets the purpose of adurable power of atorney. An atorney infact under a
durable power of atorney is nat intended to be encompassed within the "fidudary” referred to in the
Uniform Chancery Court Rules. Miss. Code Ann. § 87-3-109 sets out the relationship of the &torney in
fact to a court-gppointed fidudiary and says, in part:

(2) If, following execution of a durable power of atorney, a court of the principd's

domidle gppointsaconsarvetor, guardian of theedtate, or other fidudary charged with the
management of dl of the principd’s property or dl of his property except specified
exdusons the atorney in fact is accountable to the fidudary as well asto the principd.
The fidudary has the same power to revoke or amend the power of atorney that the
principa would have hed if he were not disabled or incapacitated.
Miss. Code Ann. 8 87-3-109(1). Theattorney infact and thefidudiary are dearly set out astwo separate
entities. Also, the Satute Sates"[i]f"* acourt gppoints aconsarvator, ec., thusdearly reveding that such

anappointment isnat required. Upon the court'sown mation, the chancd lor gppointed Renfroeasguardian

3Dunbar asserts that Mrs. Savell was not incompetent at the time the contingency fee contract was
entered into and that her deposition was taken thereafter in the underlying matter.
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a the hearing on May 25, 2001, on the petition for authority to settle adoubtful dam. Further, as sated
in Presiding Judge Southwick’ sdissenting opinion, the comment to the uniform power of atorney act ssys
It isnot the purpose of the act to encourage resort to court for afiduciary appointment thet
should belargdy unnecessary when an dterndive regime hasbeen provided viaadurable
power. UNIFORM DURABLE POWER ATTY ACT, 8 3CMT., 8A U.L.A. 322-23

(1993).
In re Guardianship of Savell, 856 So. 2d at 384, (Southwick, P.J., dissenting).
110. Renfroe and Jorden contracted for the employment of Dunbar not once, but twice, both times
agreaing to the contingency fee of 40 %. There was never any objection to the contingency fee or daim
by Renfroe and Jordan that it wasimproper. Thiswas not acontract entered into pursuant to atraditiona
probate matter and this was not a contract within the parameters of Uniform Chancery Court Rule 6.12.
The chancdlor did not meke any finding that the contract or the durable power of atorney was
unenforcegble or improper for any reason other than thet he did not agree with theamount of thefee, which
he said was arguably standard.
111. Wefind thet the chancdlor'simpogtion of his"generd housekegping rules’ wasimproper. AS0
ably sated by Presiding Judge Southwick, “with al repect to the chancdllor, he cond uded thet no contract
was vdid or ressonable unless it met his norms” The chancdlor do failed to uphold the condtitutiond
provison which prohibits the impairment of obligations of contracts Miss. Cond. art. 3, 8§16 (1890).

CONCLUSION

12. Hnding that the chancdlor abusad his discretion in arbitrarily decressing the amount of the
contingency fee, we reverse the judgments of both the Court of Appedls and the Scott County Chancery
Court, and we render judgment thet the origind terms of the contract are dedlared as enforcegble.
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113. THEJUDGMENTSOF THE COURT OF APPEALSAND THE SCOTT COUNTY
CHANCERY COURT ARE REVERSED AND RENDERED.

SMITH, CJ., COBB, P.J., GRAVES, DICKINSON AND RANDOLPH, JJ.

CONCUR. EASLEY, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION.
WALLER, PJ.,AND DIAZ, J., NOT PARTICIPATING.
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